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1 Thewaysin which asociety provides for people who, for one reason or another, are more socially and economically
dependent throws into sharp focus the problems of equality as a political construct. The basic dilemma of social
dependency is that of reconciling the responsibility of the state to ensure equality with the rights and needs of those who
are dependent. The social, legal and economic policiesin place at any given timein history reflect the ways that
principles of justice have legitimated differential treatment. To study the case of intellectual disability,! therefore, isto
reflect upon the legal microcosm of the struggle for social justice and the parameters of political obligation to
ameliorate inequality.

2 This paper identifies a number of major shiftsin the framing and justification of state obligations in Canada towards
persons with disabilities. We shall examine the way in which those with intellectual disabilities have been distinguished
from other citizens to enable differential treatment and to justify fewer rights while purportedly upholding the central
democratic tenet of equality. While economic efficiency and effectiveness have historically taken precedence over
equality in determining state obligations, recent conceptions of intellectual disability and the enactment of the Canadian
Charter of Rights and Freedoms? have resulted in the demand for a more complex critique of whether state obligations
can be limited according to these criteria within an equality framework.

3 Assumptions about the meaning and content of equality can be identified in the mechanisms for distributive justice
applied to disability. In other words, equality hasimplications for resource alocation but resource allocation also
reflects certain notions of equality. The premises on which distributive justice is argued to be upheld may vary
significantly depending on the underlying meaning of equality and the means adopted to achieveit. From a historical
perspectiveitis clear that thisis not a new dilemma. The understanding of disability itself has been shaped by political
conflict about distributive criteriaincluding criteria concerning appropriate recipients of social assistance or support,
and the nature of legal entitlements and of citizenship rights.

4 Thetheoretical constructs of equality fit into three general categories, each justifying different claims about
entitlements and the legitimating criteria for differentiating or distinguishing people. Oneis the formal theory of
equality,3 that is, the equal-treatment model. The second is the liberal theory of equality,# incorporating both the ideals
of equality of opportunity and special treatment. The third is the equality of outcome or equality-of-well-being® model.

5 What will constitute equality generally and equality with respect to intellectual disability in particular and which
model of equality is most likely to ensure ajust distribution of goods, services, and support to individualsin achieving
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equality is yet to be resolved.b

6 Thisresolution will be particularly significant for persons with intellectual disabilities, because their differences tend
to stem from a deficiency in those characteristics on which participation in the social structure and determination of
equal status have been designed. The traditional assumption isthat, having few of the needs or abilities considered to be
intrinsic to citizenship or the capacity to exercise conventional legal rights, people with intellectual disabilities have had
no basis for aclaim to equality: only to the extent that they can approximate other citizens can they establish such a
claim. This assumption raises three questions: One: Do all classes of persons have the same needs, and if not, what are
the criteria on which society may justly disentitle people? Two: Must one have the capacity to exercise aright to have
that right? If not, are there other grounds for denying rights? Three: |s equality consequent on overcoming natural
characteristics (and becoming as much like "the norm" as possible) or does it result from the equal value, benefit, and
rights of al irrespective of their relation to "the norm?"

7 Thethree models of equality reflect different assumptions of what constitutes equality. The models therefore draw
the line between justified and unjustified distinctions at different places. A question remains as to whether the recent
shift in legal direction found in the Charter is substantive or whether it will simply re-legitimize the prevailing
inequalities founded on the values and assumptions of nineteenth-century liberalism.

8 The history of how disadvantage has been created and how inequality has been constructed and justified is critical to
an understanding of equality as a principle of socia obligation. This paper argues that both the equal-treatment and
equal-opportunity models of equality, as well as the type of redress they enable, are inadequate to address inequalities
faced by those with disabilities. A more expansive notion will enable the underlying foundation of inequality and
equality to be dealt with by focusing on participation and inclusion of victims of disadvantage rather than on particular
actions or perpetrators of discrimination. Removing the barriers to equality, particularly for those with intellectual
disabilities, means addressing the existing policies that represent and foster a dominant social agenda. Included among
these barriers, particularly for those with intellectual disabilities, are practices that incorporate notions of efficiency and
fairness in the context of merit.” The question that surfaces in proposing the concept of equality of well-being is how to
achieve asocial agenda that can acknowledge difference (pluralism) without resulting in inequitable or unfair practices,
while at the same time ensuring the benefits of integration (assimilation) into the economic and socia structure.
Assimilation has to be achieved without overlooking the unique needs faced by disadvantaged individuals and groups
that must be addressed to realize those benefits.

Ingtitutionalizing Inequality as Inherent to Disability

9 Western democratic ethos assumes that likes will be treated alike and that the rule of law will assure rational and fair
treatment. The legitimization of the way of differentiating between people therefore became important, as a basis for
entitlement, disentitlement and as ameans of social control.

10 The conventional basis of social obligation to those with disabilities has been some notion of beneficence and
charitable-privilege.8 Reflecting its origins in the English Poor Laws, early Canadian policy aimed to protect society
from those with handicaps and from the drain on social resources that they represented. If, however, it could be shown
that there was arational, objective basis for differentiating and limiting claims to rights and entitlements, then social
justice could be still be claimed even while some were disadvantaged.

11 The use of science and medicine (biological determinism and scientific positivism) as political legitimation for
differentiation and unequal treatment of those with intellectual disabilities was supported by eugenics theory in the first
half of this century and by the authority of medicine, the latter spanning into the second half of the century. Political
inequality was justified on the basis of biological inequality demonstrated through 1Q and merit. Biological determinism
is purported to explain social and economic differences between socia groups on the basis of inherited distinctions.
Accordingly, society ssmply reflects thisinborn biological order in the distribution of rewards.
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12 Worth can also be assigned to individuals and groups by measuring intelligence if it can be conceptualized asa
single quantifiable unit. This became possible primarily through the development of intelligence tests, which purported
to provide an "objective" standard by which persons could be placed in an intelligence hierarchy. Those below a certain
point in the hierarchy were designated as intellectually disabled. Such an "objective" classification enabled law and
policy to exclude or to treat differently those so designated.

13 Basic to psychometric science, mental measurement and testing is the concept of general intelligence, amajor
component of all forms of human excellence. The issue is not with the concept that intelligence or 1Q isto some extent
hereditary but with two other claims made by those who have used such tests for the maintenance of social ranks and
distinctions. One isthe fallacy of "reification”, assigning to "intelligence”" complex human capabilities that support "the
importance of mentality in our livesand ... characterize it, in part so that we can make the divisions and distinctions
among people that our cultural and political systems dictate."® The other dubious claim is the notion of "ranking" or
hereditarianism, which equates "heritable" with "inevitable", downplaying or ignoring the role and range of
environmental conditions in setting and modifying inherited characteristics. Ranking requires a criterion for assigning
status in a single hierarchy; intelligence has been the principle tool for doing so. Although thereislittle empirical
evidence to support the concept that human beings can be ranked from the "naturally" most able to the "naturally" least
able, such ordering was, in the nineteenth century up to recently, argued to be practicable using standardized | Q tests.
Psychometricsinitially attracted eugenicists because it complemented their general view of the social order. As Evans
and Waites point out:

in the heyday of eugenics, high intelligence or "civic worth", was considered to encompass al
forms of moral and political wisdom, and low intelligence was considered the cause of al forms
of turpitude and degeneracy, which the eugenicists sought to eliminate?10

14 The enthusiasm of the eugenicists and psychometricians for finding a scale to measure innate difference was
translated into scientific evidence of inferiority and superiority. In the hands of governments and law makers, the scale
became a means to differentiate and justify unequal treatment, including the restriction of basic citizenship rights such
as procreation, marriage, immigration, education, property ownership and ability to contract. Hereditarian theory
reduced the state's responsibility for eliminating the discrimination and inequalities that arise because scientific
legitimacy provided the basis for policy development. "Lower innate intelligence” explained the lower achievement by
designated groups,11 and the complex phenomenon of social and educational inequality was discounted.

15 When the source of inequality islocated in the individual in this way, there is aready rationale for social inequality
and limiting social entitlement. The political and social strategies of such technocratic rationality are then presented as
value free. By discounting the socio-political context of scientific inquiry and by reinforcing it with the principle of
"desert,” measured by economic and social self-sufficiency and independence, it is possible to formalize inequitable
social relations while still maintaining that distributive justice is being upheld and the principle of equality met. Because
entitlement to social and economic benefits and the level of benefit is argued to be based on social conformity, the
adjustment of the individual to the existing social system and paternalism (beneficence), equal treatment and
equality-of-opportunity are achieved.

16 Legidation, including welfare law, has legitimized such alegal status of civil disability, that is, of persons subject to
state control in exchange for state benefits and support. Thus the state isrelieved of all but minimal socia obligation to
those with intellectual disabilities and the debate on social justice, including the meaning of equality, is circumvented.
The question of why the ethical principle of "desert" asabasis for distributive justice should hold sway over other
ethical principles -- including individual worth or some absolute notion of need -- can be avoided. Thus, the principle of
desert, based on scientific positivism and biological determinism, remains entrenched as the legal basis for
differentiating people and for unequal treatment.

17 A major obstacle to the political equality of those with intellectual disabilitiesis the reification of the term (or like
terms) itself. Groups within the scientific community have, to a greater or lesser extent, come to accept that theterm is
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principally an administrative one. Hayman has pointed out:

But the legal and political worlds continue to apply the label asif it had a validity independent of
its sociopalitical origins. By accepting the reified construct of [intellectual disability], the law
limits the permissible inquiry into the nature of the construct: it conceals the palitics, prejudices,
and now discredited scientific theories that have helped to create -- and then re-create --
[intellectual disability].12

18 Intellectual disability, unlike gender, physical disability or race, is not an objective condition. In many cases, the
objective criteria on which to distinguish intellectual disability are weak.13 For example, there are a vast number of
conditions that might fall within the purview of mental handicap, yet might be classified as something other than mental
handicap depending on external factors. People with learning disabilities have been classified as having intellectual
disabilities in some situations but not in others. Individualsidentified asintellectually disabled in some situations (e.g.,
at school) may not be so identified in other situations (e.g., at work).14 The emergence of the definition has been driven,
in part, by the need of individuals and agencies to classify people according to individual need or benefit.15 The
meaning of mental handicap isimbedded in entitlements and disentitlements, but reflects the weak objective definition.
Arguably, the concept of inequality isinherent to the very classification. The "norm," by definition, precludes those
labelled as having intellectual disabilities and the definition of intellectual disability presumes and legitimizesthis
inequality. If being unequal is one of the inherent premises of the concept of intellectual disability, then there must
always be a class of citizens who are denied the ability to exercise citizenship.16

Remaining Neutral to Disability

19 Theimplications of a priori assumptions about the genesis and relative value of human characteristics are significant
to the capacity to ensure equality. Asimportant are the e ements understood to comprise equality. First, if the status quo
is assumed to be necessary for society to function and differences are defined as intrinsic to the individual, and in
conflict with the status quo, then those who might make a claim for greater equality (that is, those with differences)
have no grounds on which to challenge the designation of difference and its consequences which include inequality.

20 Second, if equality depends on sameness or on being similarly situated, then the fact of difference warrants unequal
treatment. A concept of equality that requires that likes be treated alike and unlikes be treated differently presumes the
impartial enforcement of legal and socia rights. It makes no difference to attempt to clarify what makes people equal in
particular circumstances or for particular purposes. Thereis no prescriptive element to the principle on which
governments might base their decisions about which people are to be accorded the unequal treatment. The principle
simply establishes the generally accepted rule of law’ that procedural fairness must be applied for law to be legitimate.
Neutrality in the application of the law and the absence of different treatment are presumed to result in equality.

21 For example, people who cannot fill out forms are denied the right to vote, while others, who can read and write, are
afforded that right. The law is equally applied to al those who cannot provide the information; therefore the fact that it
has adifferential impact on those with intellectual disabilitiesisinsignificant. So are the extraneous causes for such a
lack of ability: neither the systemic, legal exclusion of those with intellectual disabilities from the regular education
system nor the means of eliciting the information, which isin amode of communication less accessible to them than to
others, are taken into account in determining justified and unjustified distinctions.

22 Another exampleisthe legal denial, until recently, of the right to vote by people confined to institutions!8 --
independent of their capacity to exercise that right. This disenfranchisement was justified on the premise that all persons
in institutions were being treated equally. In that regard people who were similarly situated were being treated the same
and thus justice was assumed to be safeguarded. However, the people who were being treated the same in this instance
were being denied their vote on the basis of afalse premise: that people in institutions were incompetent as voters.

23 Inthose circumstances where classes of people are identically situated with respect to opportunity sought, formal
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equality may perhaps lead to factual equality. In most cases, however, identical treatment leads to disadvantage or
inequality the less a class of people approximates the advantaged group who sets the standards.19

24 Many laws affecting people with disabilities do, however, pass atest of formal equality. When the laws were
implemented, people with intellectual disabilities were viewed as less than human. Therefore, no consideration was
given to their being able to exercise the usual rights of citizenship, including the right to the rule of law or to procedural
fairness.

25 Inthe case of people with intellectual disabilities, it would be difficult in many circumstances to argue that formal
equality is not being achieved, as differentiations drawn between groups of people are justified according to an
established set of criteria, and are applied equally. Such formal equality, however, has led to situations that are
discriminatory (in its pejorative sense) and unjust. For example, the law denying people with intellectual disabilities
immigration to Canada could not easily be justified, even where the limited framework of formal equality was
achieved.20 The law specifically excludes those with intellectual disabilities on the grounds that those individuals are
likely to become dependent on the state. There is no onus on the state to show that any particular individual with an
intellectual disability will drain the resources of the state. It is only necessary to show that a person has an intellectual
disability. In the case of minor children, even the test of formal eguality is not being met. Other families applying for
immigrant status are not required to prove that their minor children will not become a"burden" on society.

26 Critics of the formal principle of equality have argued that the rights achieved under this construct of equality may
benefit some members of a disadvantaged class more than others. Andrew Petter, for example, argues:

One of the dangersidentified by critics of formal equality rightsis that such rights, in addition to
benefiting men at the expense of women, could serve to benefit extraordinary or elite women at
the expense of ordinary women. The danger is areal one. While the guarantee of "equal
treatment” servesto entrench the subordination of the majority of women who languish at the
bottom of the social ladder, it promises tangible benefits for those few women who have
ascended to higher rungs.21

27 Thecloser an individual can approximate the characteristics of the norm, the more likely they will benefit from an
equal-treatment model. The black lawyer, the exceptional female athlete, the person with amild intellectual disability,
the professional who uses awheelchair -- all of whom might qualify except for a discriminatory regulation -- are more
likely than others who are black, female, or who have a more severe intellectual disability to benefit from the
equal-treatment model. Those who share fewer of the characteristics of the advantaged group do not gain because the
underlying substantive inequalities are not addressed and resolved.22

28 Canadasfailure in the 1940sto provide formal education for children with intellectual disabilities was argued by
families who wanted services for their children to be unequal treatment. It isonly in the past decade, however, that the
separate education provided to remedy that unequal treatment has been raised as an equality issue. This follows from
the arguments against "separate but equal” education for blacks in the United States, where it was accepted that the two
terms were mutually exclusive and that the criteria even for formal equality could not be met within that formula.23
Besides the understanding that dividing schools created a disadvantage for blacks, it was also argued that cultural
discrimination resulted from such segregation. The objection to excluding people with intellectual disabilities from local
schools stems from similar arguments.

29 The rationale for continuing to segregate students, based as it is on a judgement of whether a child has the capacity
to learn, perpetuates the historical prejudice about people with disabilities and their abilities without considering the
limitations of pedagogical theories or the general quality of education being delivered under the existing system. In
other words, it excludes those with intellectual disabilities on the presumption that other students are able to benefit
from the education system. Exclusion of this class of children also resultsin all children being deprived of affiliating, in
the one case with non-disabled children, in the other with disabled children; arguably, both groups of children are
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equally harmed by such segregation on a number of grounds.

30 Formal equality theory, with its principles of homogeneity, individualism, and interchangeability, has no entry point
for those with intellectual disabilities seeking equality. Social dependency remains the justification for disentitlement to
claimsfor even limited equal treatment.

Compensating Disability

31 Much recent discourse on equality, particularly since the enactment of the Canadian Charter of Rights and
Freedoms, has addressed the inherent problems with aformal theory of equality by pointing to the substantive
inequality between advantaged and disadvantaged groups.24 Equality of opportunity2® addresses some of the limitations
of formal equality by taking into account and redressing historical conditions of inequality. It removes the necessity for
the disadvantaged group to prove that they are "similarly situated" to a standard. However, it does not address all the
fundamental differences that have conventionally provided a basis for disentitlement of those labelled intellectually
disabled and it masks the significance of the "dilemma of difference."26

32 Attempting to establish equivalence between "the intellectually disabled" and "the mentally competent" reifiesa
material definition of difference.2” A framework of equality that incorporates notions of difference, ideologically
constructed and manifested in social and legal practices, can, however, provide the basis of aclaim for equality. It
recognizes the need to balance equality and privilege and assimilation28 and pluralism.

33 Not only due-process rights but substantive rights have been recognized in recent court decisions on the meaning of
equality,29 the right to treatment, the right to refuse treatment, the right to vote,30 and involuntary sterilization.3! The
Charter provides a basis for arguments that diverse group interests have to be recognized in achieving equality, and that
recognition of the fact and legitimacy of diversity must be taken into account.32 In going beyond equality before the law
and incorporating equality under the law, the Charter, at least in principle, recognizes aform of substantive equality.

34 Theories of compensatory justice within the model of equality of opportunity move beyond radical individualism33
and formulate discrimination as a group phenomenon.34 They attempt to delineate the basis of compensation or
reparation, the nature of groups, and "the form and extent of their disadvantage." Broad guarantees of equality, as well
as acknowledgement of the legitimacy of affirmative-action or employment-equity programs,3® have led to the
recognition of group rights aswell asindividual rights.36 Because some groups have been unjustly disadvantaged, it can
be argued that they have alegitimate claim to compensation. Preferential treatment is justified on the grounds that its
ends are justified or that it is justified because of documented past injustice.3” Affirmative action is justifiable, if not
imperative, to provide equal opportunity to those groups who have been historically hindered and precluded from
participation. To enable those groups to participate on an equal basis, government intervention is necessary.

35 A number of cases decided by the Supreme Court have recognized the legitimate claims of groups who have faced
systemic inequality. Besides the Andrews decision,38 a 1988 opinion3® by Justice Bertha Wilson acknowledged the
historical basis of women's experience of inequality. In the Eve decision, decided before section 15 of the Charter came
into effect, Justice La Forest reflected a similar concern for the condition of women with intellectual disabilities and
their right to assert their dignity and choice.40

36 Recognition of the historic and systemic basis of the inequality of groups underlying the equality-of-opportunity
model can redress some of the persistent effects of discrimination; however, it is problematic as a model for cases (sex,
religion, national, or ethnic origin, and physical or mental handicap) other than its paradigmatic case, racia
discrimination.41

37 The major flaw in this model for enabling equality for people with intellectual disabilitiesis that their differences
are not solely the result of historic circumstances. In most cases, they cannot overcome natural characteristics and
become like the "norm," even with equality of opportunity, becauseit is based on the assumption that the aim of equal
opportunity is to provide access to the competitive, individualistic market, not to such non-comparable goods as
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minimal nutritional and medical support. The basis for their claim to equality can be made only on their citizenship or
on their humanness or on ageneral egalitarian value assumption -- for example, that all people should be accorded equal
respect by their government because they are persons,#2 not because of their ability to compete. Their claim on
resources is to enable participation, although it will be unlikely,43 even in the long term, that they will be competitive
(within the existing social and economic climate) without some degree of ongoing support. It isnot a claim for support
to redress past discrimination or support to overcome particular barriersto participation (equality of opportunity).
Instead, their claim is for redistribution of state resources and for on-going systemic support to be able to exercise the
same rights as others. This claim is not premised on the measurable socia benefits (economic efficiency and
effectiveness) foreseen to be achievable in exchange for additional state benefits which is the case for other
disadvantaged groups.

38 The unarticulated premises of the equality-of-opportunity model are homogeneity and interchangeability. Some
feminist liberal equality theorists in the United States* have posited that one of the routes to overcoming the problems
of the equality-of-opportunity model is equal recognition of identifiable, immutable difference, which they term the
"specia benefit rule.” In the case of women, it is argued that lactation and pregnancy ought to be given specia

provision in the equality equation as differences for which equality cannot be denied and accommodation provided. The
effect, however, isvirtually the same as that arising from the formal equality model with the addition that specia status
or priority are assigned for objectively definable characteristics. Where an objective distinction having a consequent
systemic disadvantage can be identified, this may be marginally helpful. Given the wide diversity within the class of
individuals who might be identified as "disabled", establishing such a constant is problematic. In any event, it does not
address the underlying principle -- the substantively male non-handicapped standard, and the dominance and
subordination of other groups. The organization of society around people with an intellectual disability is premised on
an implied assumption that intellectually disability is anintrinsic inequality. The differentiation between intrinsic and
extrinsic inequality is not made. As aresult, inequalities arising from extrinsic factors, such as income, employment,
housing and services, are presumed to arise because of factorsintrinsic to the individual. Simply establishing that a class
of individuals possess a specific characteristic does not address such a problem. The weakness of this approach can even
make disadvantage invisible* because it is difficult to identify anything but the most obvious intrinsic distinctions and
to ignore subtler but pervasive issues of power in society that create disadvantage. It istrue that the
equality-of-opportunity model can recognize and address blatant prejudice; however, it is questionable whether people
with intellectual disabilities are disadvantaged by inequalities arising from prejudice rather than from the much more
extensive inequalities arising from how society is organized.

The Limits of Affirmative Action in Enabling Equality for People with Disabilities

39 Affirmative action has been widely advanced as a means for dealing with systemic inequality.6 Its purposeisto
identify and eliminate policies and practices that result in a group having less than its fair share of, or proper placein,
jobs and other opportunities. In other words, it sets out to address the systemic rather than the individual nature of
inequality.

40 Affirmative action addresses inequality in a number of ways. First, it views the issue from a group rather than an
individual perspective. The impact of practices on a designated group isidentified by statistical evaluation of the
discrimination effects of a given practice on the group. Second, unintentional discrimination is considered to be as
problematic as intentional discrimination. And third, affirmative action is recognized as a necessary positive
intervention for eliminating the inequality in outcome produced by existing structures. From this perspective it provides
aworking programme for surmounting some of the most problematic aspects of both the equal treatment and equality of
opportunity models of equality.

41 The weaknesses in the application of conventional affirmative action to the case of intellectual disability4” are,
however, significant. Methodologically, the statistical comparison of participation creates some problems.48 Aswell,
there are problems with the assumptions underlying the objective. The model generally assumes that barriers can be
removed without substantially changing the nature of the work or of the provision of goods and services, but for people
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with intellectual disabilities participation in the workforce or in the community generally requires changing the nature
of the work or activities. The concept of "reasonable accommodation,” which has been incorporated into equal
opportunity, does not extend to the systemic changes that would be required to restructure and redesign jobs and
participation in the community. For example, the affirmative action model does not address the issue of job support that
would enable access to the labour force for some people with intellectual disabilities. In most cases, "reasonable
accommodation” has not been wide ranging enough to cover these circumstances even if it were to be implemented.
Part of the reason for thisis the continuing assumption that there are people who will never be assimilated into society
and that they are provided for in other ways -- the legacy of the "worthy poor" welfare principle.

42 In addition, affirmative action does not address the hierarchical division of labour nor the assumptions, first, that
access to status, wealth, position and other economic assets, and even access to participation in the labour market and in
political and social life, should be distributed according to merit; and, second, that measures of merit areimpartial and
value-neutral and tend to be measured in market terms. Qualifying for affirmative action, like qualifying for other
socially valued goods, is based on measurements of the individual technical competence according to the normative
meritocratic criteria of educational credentials and standardized testing. These criteria assume some basic level of
ability or potential to achieve technical competence and that the talents used for recognition and reward are necessary
for social efficiency and progress.

43 Meritocracy resultsin opportunity for those with superior intellect by making intellectual aptitude the criterion of
social reward and by defining progress as excellence and efficiency in technology.4° This |eads to a competitive ethic
that reduces the value of those with limited intellectual abilities by dismissing abilities other than intelligence.

44 Equality of opportunity (and its operational mechanism affirmative action) become relevant only after the "natural”
selection process of sorting on the basis of merit. Adjustments are then provided within the relationship of employer and
employee (or service provider and service user) with common ends clearly in view, ends such as increased access to the
labour market or gaining an education qualification. This may suit many cases of race or gender; however, it is
problematic where disability is at issue. For example, barriers external to the individual-employer relationship create
disadvantages that make it difficult for people with disabilities to establish merit. Thus the natural selection process
does not become operative in the first instance for many. The goals that are to be achieved in the individual-employer
relationship must be rethought if the individual and extrinsic circumstances render the achievement of typical goals
difficult. Often, this means re-defining the goal of, for example, work in ways that are foreign to market economy
notions of work.50 If commitment to such redefined goals is lacking, mechanisms such as affirmative action are likely to
be ineffective.

45 Asaffirmative action is conventionally viewed as a means of redressing the legacy of discrimination and inequality,
it is seen as atemporary measure. After it removes and eradicates past injustices it will no longer be appropriate. The
underlying premise of redressing inequitable statusis that there are no immutabl e differences between the
disadvantaged group and the advantaged group; therefore any mechanism that attributes differences in achievement to
past discrimination will arguably lead to greater equality, thus rendering the mechanism less and less necessary.

What affirmative action is not is a program designed to create an adjustment to permanent
differences (real or imagined) between [different groups] ...51

46 It therefore fails to take into account the inherent differences of the disadvantaged group. Equal outcomesin
participation for people with intellectual disabilities require more than affirmative action. Adaptations can be
accommodated within the framework of affirmative action, as they have for women, when immutable differences are
taken into account in limited identifiable circumstances. It is more difficult, however, to stretch the concept for those
with mental and physical disabilities, as the differences are less easily delineated and there are no characteristics which
are shared by all members of the class. Equality for those with intellectual disabilities (or physical disabilities) requires
long-term, ongoing means of establishing equal outcomes as well as a mechanism for removing persistent
discrimination. No single uniform mechanism (such as the "specia benefit" rule) will result in the permanent removal
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of existing and ongoing barriersto their participation and the exercise of their right to achieve their full potential.

47 Affirmative action does recognize the need for pluralism in ensuring equal outcome, and does take into account
some of the issues of permanent intrinsic barriers to participation. However, it only is helpful where there are
identifiable, shared group characteristics. It would be difficult, at best, to determine what characteristics would be
included in the case of people with intellectual disabilities. Moreover, even if one could make that determination,
affirmative action would not necessarily lead to any greater equality of outcome, asit does not address the historically
constituted relations of power and privilege and the assumption that social progress depends on the social order asit is
presently constituted. Affirmative action does not impact on characteristics that limit the ability to participate in
economic and social life without ongoing accommodation and support.

48 A question arises whether a coherent concept of equality that takes into account issues of disability can be framed
within the context of a market economy. The only resolution may be arestructuring of the marketplace and of the
fundamental values underlying the social contract. The presumption about equality underlying affirmative action -- that
it can be achieved through competitive individualization in the societal marketplace, with entitlement to social and
economic goods based on merit -- does not provide any greater advantage to those with intellectual disabilities than
models of law that do not use equality as an ethical and legal basis for entitlement. Under affirmative action individual
self-reliance and socia efficiency remain the cornerstones of disentitlement and equality remains founded in the nature
of discrimination rather than in the ethical imperative of equality asavaued end in itself.

Equality Of Well-Being>2

49 Theissue of equality for people with intellectual disabilities requires more than simply being treated alike ("formal
equality") or provided equal opportunity to obtain access ("equality of opportunity™). Biological and sociological
meanings of intellectual disability as ameans of dividing a group from the rest of society are not addressed by these
models of equality.

50 The weakness of the formal and equal opportunity models of equality for disability could be overcome by a model
of equality based on well-being as an outcome. This concept of equality incorporates the premise that all humans-- in
spite of their differences -- are entitled to be considered and respected as equals, and have the right to participate in the
social and economic life of society. Unlike the other models of equality it would take into account the fact that the
conditions and means of participation may vary for each individual, entailing special accommodation to make
participation possible. While the outcome -- equality of well-being -- would be universal, the programs or means to
ensure equality could justifiably be targeted to enable those |east able to achieve well-being to be supported on a
temporary or long-term basis. Difference would both be acknowledged and be accommodated in ensuring the outcome.
Political and legal decisionswould have to take difference in the achievement of social well-being into account in the
distributive paradigm of social justice.

51 Well-being has a number of components including equal achievement of self-determination, participation and
inclusion in social life, and the exercise of fundamental citizenship rights. Equality itself would be an end not a means
to meeting other social goals.53

52 Self-determination includes notions of choice, personhood and dignity. Inits broadest sense this would incorporate
Lukes notion of a society with equal respect as one in which:

there are no barriers to reciprocal relations between relatively autonomous persons, who see each
other and themselves as such, who are equally free from political control, social pressure, and
economic deprivation and insecurity to engage in valued pursuits, and who have equal accessto
the means of self-development.>4

53 It would recognize that while people are not equal in talent, social usefulness or willingness to serve the community,
they are entitled to make choices about how they want to live and what constitutes the good life for them, so long asiit
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operates within the framework of the mutual recognition of others' self-determination.

54 Equality defined asthe inclusion and participation of al groups in institutions and positions®> makes clear the onus
to include even those people who cannot meet the standards of economic self-sufficiency. Thisinterpretation of equality
shifts the basis for distributive justice away from economic contribution as the primary factor of entitlement and
recognizes other forms of participation as valuable -- including those non-market, non-productivity contributions that
people with intellectual disabilities can make. The reproduction of the material and ideological conditions that benefit
only one segment of the population would no longer be the primary rationale of social ingtitutions, law and policy.
Rather the rationale of social institutions, law and policy would be to support the outcome of equality of well-being.

55 Equality of well-being would ensure the exercise of fundamental citizenship rights by all citizens independent of
their economic and socia contribution. The question would be how to determine which rights would be guaranteed to
all citizens (that is, what is fundamental) and how to ensure that al individuals have the support to exercise those rights.

56 Traditional limitsthat have circumscribed political obligation to ensure equality® become suspect when the
meaning of equality incorporates the notion of well-being, with itsimplications for resource distribution.5? Entitlement
is based on a comprehensive notion of citizenship (that is, the intrinsic worth of the individual and on some absolute
notion of need) not on one's status as a member of the class of worthy poor, or on inequality of talent or social
usefulness.

57 Asdiscrimination faced by those with intellectual disabilitiesistied to traditional notions of worth, merely changing
conventional definitions of discrimination may not by itself result in substantive equality. Structural changes are likely
to be necessary on the political and legal levels. If the right to participate is to be recognized, the notion would have to
be jettisoned that people with intellectual disabilities are members of a class provided with goods and services because
they are worthy of care rather than by right of citizenship.

58 Unlike the two other models, equality of well-being starts not with an assimilationist view but with a pluralist
perspective on how people with differences and similarities ought to see each other in ajust society. It argues that
formal barriers have placed groups in substantively different social positions, i.e., that differences have become sites of
social disadvantage. Conseguently, removing the barriers without also redressing associated disadvantage does not
result in significant change. This model also assumes that systemic discrimination against groupsis not a"mistake" but
anintegral part of policies fostering a dominant social agenda.58 As such, it provides an alternative context for
examining legal and social equality. To enable equality that takes into account immutable differences, differences must
be accommodated in order to neutralize their effect as barriers to personal achievement and to entitlement as fully
participating members of society, that is, barriers to personhood, dignity and self-determination. The emphasisis then
on the means of reasonable accommodation, rather than affirmative action.>®

59 A question that arisesis. can an equality of well-being model take difference into account through law and policy so
that equality would be achieved for those with intellectual disabilities?

60 The inequalities faced by those with intellectual disabilities are substantively distinct from those of other groups and
this affects the nature of their claims. For instance, a number of feminist theorists have argued for a political theory and
practice that recognizes the pluralist nature of claims -- one that values different cultures, experiences, and interests,0
since annihilating or ignoring differences (the assimilationist approach) has been ineffective in addressing inequality.1
However, if people with intellectual disabilities are to achieve equality of well-being, their claims have to be of both a
pluralist and assimilationist nature. It is true that the point of similarity that disabled people share with racial minorities
isthat they are disadvantaged by the genetic supremacy claimed by proponents of segregation; but as well they share a
point of similarity with women -- the claim that they are entitled to consideration of their immutable differences. A
means therefore has to be devel oped that incorporates both the assimilationist claims (i.e., participation and inclusion)
and the pluralist claims®2 (i.e., accommodation) without losing the benefits of either.
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61 The eradication of oppression against those with intellectual disabilities thus requires a more fundamental alteration
of the existing legal and social order than does the elimination of race or gender discrimination. However, people with
intellectual disabilities have not received much consideration as-intellectually-disabled. It is true that certain benefits
have accrued to them yet these benefits have resulted from their belonging to another category of deserving poor, such
as persons in need or equality seekers.63 Consequently their particular equality claims have been circumscribed. A claim
based on outcome would require that society surrender the basis on which power is distributed, not simply redress
discrimination. An encompassing model of equality must confront intellectual differences, not ignore them. It isnot a
meatter of irrational prejudice focused on superficia differences but the elimination of assumptions about the basis of
legitimate claims to limited state resources for people with greater needs and dependencies than others, people whose
salient differences will not diminish.

62 Claims, both of assimilation and of pluralism, are being made by disability advocates. They claim entitlement, for
example, to public education within the regular non-disabled school system and access to employment opportunitiesin
the regular labour market. Both are assimilationist claims. In both cases, however, they are also making claimsto
consideration of their differences and to additional resources, including personal supports, that will enable them to
participate (to be assimilated) in spite of their differences.

63 Redressisalso sought, asit isfor minorities and women. To satisfy the equality claims of this group, redress must
be found for both discriminatory impact aswell as discriminatory form. Further redressis sought for claims about the
basis for disentitlement. In other words, for those with intellectual disabilities the equality issueis not ssimply that they
have not been fairly tested or evaluated in terms of their right to have a particular job but that classes of jobs have not
been created for which they could legitimately qualify. It is not a matter of simply ensuring equal opportunities to
compete for jobs and fair processes of determining qualifications (as is the case with race) or even restructuring existing
jobs according to specific recognizable differences (asis the case for women), but entitlement to enter the job market
itself, even if existing qualifications, determined to be fairly established, cannot be met.

64 Like women, people with disabilities have sought accessto social benefits available to non-disabled persons without
relinquishing the special benefits they have received in virtue of their disabilities.54 In other words they are attempting
to achieve social benefits without giving away the basic human rights that have traditionally been their form of barter.65
They are also facing challenges from non-disabled persons who want access to preferential treatment such as
individualized instruction or support in the classroom,56 just as men make claims for the special benefits claimed by
women.

65 The premises of this model of equality are that all persons of distinguishable groups have the same needs for
equality; that the capacity to exercise aright is not a distinguishing characteristic for the purpose of recognizing or
denying that right; and that equality is consequent on the equal value, benefit, and rights possessed in differences from
the norm, not on overcoming natural characteristics and becoming as much like the norm as possible.

66 To achievethisform of equality would require the redistribution of state resources to actualize equality of
well-being. Inequality would no longer be embodied in the concept of intellectual disability nor would intellectual
disability be the basis for denying citizenship. The granting of entitlements could be attached purely by reason of an
individual's being, independent of their potential to compete. Thiswould refocus the concept of equality, both legally
and socially, from the negative notion of "discrimination," to a positive means of integration. Distributive justice based
on thisidea of equality would require that social transfers were made not just in financial terms but in the basis of other
needs as well, including support to participate.

67 This model makesirrelevant the question of similarly situated persons, which has established non-disabled as the
normative model. It also addresses the issue of the white, male, able-bodied culture as the normative model and all
others as deviations from that ideal.

68 Setting the equality standard as an outcome measure removes the need for each disadvantaged group to demonstrate
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discrimination. It replaces the capacity to compete as the basis for palitical obligation. It takes into account the social
reality of the disabled and non-disabled as well astheir biological differences. And it thus makes the achievement of
social justice dependent on arecognition of those differences that must be accommodated to achieve equality of
well-being.
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